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BEFORE THE ENVIRONMENTAL QUALITY COUNCIL
STATE OF WYOMING

In re Brook Mining Co., LLC coal mine

permit — PT0841 EQC Docket No. 20-4802

ORDER GRANTING THE DEPARTMENT OF
ENVIRONMENTAL QUALITY’S MOTION FOR SUMMARY JUDGMENT

This matter comes before the Environmental Quality Council (“Council”’) upon Powder
River Basin Resource Council’s (“PRBRC”) appeal of the Department of Environmental
Quality’s (“Department”) decision to issue a coal mine permit (PT0841) to Brook Mining
Company, LLC (“Brook”).

PRBRC disagrees with the Department’s decision and challenges multiple aspects of
Brook’s permit application. PRBRC first challenges Brook’s subsidence control plan,
contending that Brook’s plan lacks sufficient geotechnical analysis to assess the risk of
subsidence in future highwall mining areas. PRBRC contends that all subsidence
testing/analysis must be done pre-application instead of being performed during the life of the
mine. Essentially this dispute centers on whether the Department can address the subsidence
testing/analysis issues through permit conditions.

Next, PRBRC argues that Brook’s application is incomplete because it does not include
off-site facilities that are incidental to mining, nor the roads that connect the Brook Mine to
these facilities. Last, PRBRC maintains that Brook’s application is defective because it does

not include accurate estimates of coal production and does not identify a mine operator.



The parties asked the Council to decide this case through summary judgment because
they agreed that there were no genuine issues of material fact—leaving only legal issues to be
decided. Brook and the Department filed motions for summary judgment asserting that the
Department’s action of issuing the permit was proper because the permit application was
accurate, complete, and complied with all applicable laws. Conversely, PRBRC filed a motion
for summary judgment asking the Council to reverse the Department’s decision because the
permit application was deficient.

After this matter was fully briefed by the parties, the Council held a hearing on the
motions on December 16, 2020 via Zoom video conference.

After hearing and considering the parties’ motions and arguments and otherwise being
fully advised, the Council voted 5 to 1 (with one member absent) to grant the Department’s
motion for summary judgment.! The Council finds that there are no genuine issues as to any
material fact, and concludes that the Department is entitled to judgment as a matter of law.
The Council hereby finds, concludes, and orders as follows:

I. LEGAL BACKGROUND

Surface coal mining operations in the United States are governed by the federal Surface
Mining Control and Reclamation Act (“SMCRA™). 30 U.S.C. §§ 1201 through 1328. SMCRA
also governs the surface effects of underground coal mining. 30 U.S.C. § 1266. SMCRA

creates a system of cooperative federalism “in which responsibility for the regulation of surface

! Brook joined and adopted the Department’s motion for summary judgment.



coal mining in the United States is shared between the U.S. Secretary of the Interior and State
regulatory authorities.” Bragg v. W. Va. Coal Ass’n, 248 F.3d 275, 288 (4th Cir. 2001).

SMCRA establishes baseline national standards and “encouraged the States, through
an offer of exclusive regulatory jurisdiction, to enact their own laws incorporating these
minimum standards.” Id. States enjoy flexibility in shaping their regulatory programs, so long
as state provisions are no less stringent than, nor inconsistent with, SMCRA and its
implementing regulations. 30 U.S.C. § 1255(b). Wyoming’s approved SMCRA program
consists of the Land Quality article of the Environmental Quality Act (“Act”), the
Department’s Land Quality-Coal Rules (“Rules”), and portions of the Department’s Rules of
Practice and Procedure. 30 C.F.R. § 950.10; 30 C.F.R. § 950.15 (listing approved program
amendments). The Department enforces these laws.

Under the Act, any person seeking to conduct surface coal mining operations must first
obtain a permit from the Department. Wyo. Stat. Ann. § 35-11-401(d). The Department cannot
issue a coal mine permit unless the applicant affirmatively demonstrates that its application is
accurate, complete, and complies with the Act and all applicable state laws. Wyo. Stat. Ann. §
35-11-406(n). A permit applicant must follow the detailed application requirements in section
406 of the Act and Chapter 2 of the Rules. Id. § 35-11-406; Rules Wyo. Dep 't of Envil. Quality,
Land Quality-Coal, ch. 2.

The Wyoming program implements SMCRA’s central purposes, which include
ensuring that coal mining operations are “conducted as to protect the environment.” 30 U.S.C.
§ 1202(d). The Act and Rules further this objective through a combination of permit

application requirements and ongoing environmental performance standards.






